
 

Taming the COVID-19 Workplace Tornado -- Legal Update & FAQs  
Post Webinar FAQ: 04-02-20 

 

Question 1:  Can you address how a self-employed person can get unemployment under the 
current situation? 

Answer 1:  Whether a self-employment person is eligible to get unemployment benefits depends 
on the state specific rules from your particular state.  Some states are in the process of 
establishing some new temporary rules in that regard, but not all states have fallen in line yet.  
Check with your state’s Employment Department for more information about the specific 
information and documentation that may be necessary to apply. 

Question 2: How does one apply for the loans that you just recommended? 

Answer 2:  There are several loan programs available, and the requirements for each depend on 
the particular program and lender. Check with your state’s small business association and the 
federal small business association for more information, as well as your financial institutions as 
well.  As a start, check out the links that provide more information about the various funding 
options. 
 

1. This is a great place to start (US Small Business Association Guide): 
https://www.sba.gov/page/coronavirus-covid-19-small-business-guidance-loan-resources  

2. Here are some of the funding options under the new stimulus package:  
https://www.sba.gov/funding-programs/loans/coronavirus-relief-optionse 

3. Paycheck Protection Program: https://www.sba.gov/funding-programs/loans/coronavirus-
relief-options/paycheck-protection-program-ppp#section-header-1; with the application 
found here: https://www.sba.gov/sites/default/files/2020-
04/PPP%20Borrower%20Application%20Form.pdf 

4. Economic Injury Disaster Loan: https://www.sba.gov/funding-programs/loans/coronavirus-
relief-options/economic-injury-disaster-loan-emergency-advance 
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5. Bridge Loan: https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/sba-
express-bridge-loans 

6. Debt Relief: https://www.sba.gov/funding-programs/loans/coronavirus-relief-options/sba-
debt-relief 

Question 3: Was there a cap on sick leave amount paid prior to April 1?  (dollar amount) 

Answer 3:  No, there was no cap because you were not required to provide it in the first place.  
The FFCRA is not retroactive.  Any leave that you may have provided prior to April 1 does not 
count towards your legal obligation to provide paid leave, and it is not eligible for any tax credit.     

Question 4: What type of sick leave should one claim under the Family First Act for an 
employee that is not sick, but wants to remain home to protect a family member that is 
immunocompromised? 

Answer 4:  The DOL recently clarified this question.  If someone has been advised to self-
quarantine because (1) they have COVID-19, (2) they might have COVID-19, or (3) they are 
particularly vulnerable to getting COVID-19, then the employee is eligible to use the federal 
Paid Sick Leave for this type of leave.  Someone with a compromised immune system is 
considered to be particularly vulnerable under this qualifying purpose.  

If the employee is the one with the compromised immune system or if the person whom the 
employee is caring for has the compromised immune system, the employee would be eligible for 
federal Paid Sick Leave. Remember that the individual who is being cared for has to be a family 
member or member of the household who has a reasonable expectation that the employee will be 
their caregiver. 

IF, however, the employee is choosing to stay home out of an abundance of caution without a 
doctor’s recommendation, or if the person cared-for is staying home without a doctor’s 
recommendation, the absence does NOT qualify for the federal paid leave.  A doctor’s 
recommendation is required for this type of paid leave to apply. 

Question 5: I have an employee who is not sick but caring for girlfriend who has cancer, 
neither are COVID sick.  We do not need to lay off or furlough her (we need her).  She 
wants to take time off so as not to infect her SO.  Are we required to give her leave? 

Answer 5:  It depends.  If the leave is not COVID-19 related, the answer is “no”, you are not 
required to give her paid leave.  However, if the girlfriend’s doctor advises her to self-quarantine 
because the cancer has compromised her immune system, thus making her particularly 
vulnerable to COVID-19, then “yes”, you are required to allow paid sick leave under this 
circumstance.  The key question is whether the girlfriend has been advised to self-quarantine by 
her doctor.  If not, no paid leave; if yes, leave is paid. 

Also, if the employee and girlfriend are same-gender domestic partners, the employee may be 
eligible for job protected, unpaid leave under your state-specific family leave laws as caring for a 
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family member with a serious health condition. Check with your legal counsel if you are not 
certain whether this situation applies under those rules. 

Question 6:  What if you are told by your doctor to stay at home due to risk of your 
illnesses. Do you qualify for FMLA? 

Answer 6:  Probably not FMLA, but possibly Paid Sick Leave.   

Regular FMLA, and your state law family leave, applies if the employee is suffering from a 
serious health condition.  Conditions like the flu and mild symptoms of COVID-19 do not 
ordinarily qualify as a serious health condition, and, therefore, those absences are not going to be 
FMLA-eligible.  If COVID-19 symptoms develop into complications like pneumonia or 
something that requires hospitalization, then it does constitute a serious health condition under 
regular FMLA.  

In the scenario you posed, the doctor is recommending the employee stay home due to risk of 
illness.  The underlying medical condition that renders the employee particularly vulnerable to 
illness may be a serious health condition on its own that qualifies for regular FMLA time off 
independent of the COVID-19 concerns.  Check with your legal counsel if you are not sure 
whether this applies. 

The fact that a doctor tells the employee to stay home generally as a precaution does not qualify 
under regular FMLA.  If, however, the doctor recommends staying home because the employee 
is particularly vulnerable to getting COVID-19, that DOES qualify under federal Paid Sick 
Leave.   

Remember that the Emergency Paid Family Medical Leave only applies when an employee 
needs time off because a child’s school or daycare provider is unavailable.  In this scenario, 
Emergency Paid Family Medical Leave would never apply. 

Question 7: Please address employees who cannot come to work because child 
school/daycare is closed due to COVID-19 and work for company with greater than 500 
employees.  And what about employers with less than 25 employees? 

Answer 7:  The FFCRA Paid Sick Leave and Emergency Paid Family Medical Leave only apply 
to employers with fewer than 500 employees.  So, if your company has more than 500 people, 
you do not have to provide any paid leave other than what your state-mandated sick leave laws 
may require.  It also doesn’t matter if you have fewer than 25 employees – you are bound by the 
same requirements. 

The only current exceptions to providing the paid leave are for healthcare providers, first 
responders, and employers with fewer than 50 employees who apply for an exemption to not 
have to provide Emergency Paid Family Medical Leave.  Even with fewer than 50 employees, 
you are still required to provide up to 80 hours of paid Sick Leave. 

Note that the current interpretation of healthcare provider assumes care of humans, not animals. 
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Question 8: What is the date the emergency sick leave went into effect. I have an employee 
that was tested and quarantined by her Dr. mid-March. Can she use the Emergency Sick 
Leave or just PTO? 

Answer 8:  The FFCRA went into effect on April 1, 2020.  Employees who were quarantined or 
sick prior to April 1 are not eligible for Paid Sick leave retroactively.  The employee’s option for 
pay during that absence will be PTO. 

Question 9:  What if an employee doesn't want to come to work because they're scared 
about COVID?  

Answer 9:  There is no job protection or paid leave for employees who choose not to come to 
work because of general fear or anxiety about contracting the virus.  Unless a doctor 
recommends that the employee stay home, or a government order directed specifically at the 
employee prevents the employee from reporting for work as scheduled, the employee is expected 
to report for work.  In this circumstance, an employee’s option is to use their available accrued 
PTO to cover the absence or to take the absence unpaid.  The employer can decide whether the 
absence is excused or not. 

Question 10:  Oregon has an employment classification as temporary laid off.  That I 
thought was the same as furlough.  I didn't think they were eligible to use co benefits.  Or is 
that at company discretion? 

Answer 10:  The terms furlough and temporary layoff are being used interchangeably right now, 
although there are some key differences.  Employees on furlough are considered active 
employees who may be able to remain on your insurance plan.  Laid off employees are typically 
separated from employment, if though expected to come back soon, and may not be eligible for 
health coverage.  Many employers “laid off” employees temporarily and kept them on insurance, 
which in effect is a furlough. 

Employees who are currently using federal Paid Sick Leave or Emergency Paid Federal Medical 
Leave are not on layoff or on furlough.  Employees who are using their available PTO are also 
not considered to be on layoff or furlough.  Furlough and layoff apply to days when there is no 
other form of payment available AND no work available to do. 

Whether on furlough or on layoff, employees are eligible to apply for unemployment benefits 
consistent with the Employment Department’s rules.  Unemployment benefits are designed to 
supplement missing wages.  If the employee is using company-provided PTO, federal Paid Sick 
Leave, or Emergency Paid Family Medical Leave, the employee is not “missing” wages, and, 
therefore, is not eligible for unemployment those days and possibly that workweek. 

For example, assume the weekly unemployment benefit is $450/week.  I use 2 days of PTO this 
week, and the remaining 3 days are furlough days.  I apply for unemployment benefits.  The 
Employment department will deduct some portion of the amount I earned in PTO from the $450 
benefit, and I will receive the difference in pay.  If my PTO, Sick Leave, etc. for the week 
exceeded the $450, I will not get unemployment benefits for that workweek.  I may be eligible 
for benefits the next week depending on whether I use company benefits that week. 
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Question 11: What options do we have if we find out that an employee is hosting group 
gatherings at their house despite the governor’s mandate? 

Answer 11:  If you have information that suggests an employee may have been exposed to 
COVID-19 and, therefore, may pose a safety risk to your workplace, you can elect to not 
schedule that person to work until such time as an appropriate quarantine period has passed.  
This is true if the person has traveled to certain areas, went to the beach with 100+ other people, 
went to a wedding or other social gathering event, disclosed possible exposure to you, or arrives 
to work with a fever or other symptoms, among other things.   

Employees are employed at will, which means you have the ability to change the terms of 
employment for any reason or no reason, with or without notice, as long as it is not for a 
discriminatory or unlawful reason.  Preventing employees from accessing your worksite who 
may pose a danger to others due to the highly contagious COVID-19 is a lawful reason to ask 
your employee not to report for work for a period of time.  At a minimum, you may want to limit 
this employee’s access to your worksite. 

In this situation, because the violation seems knowing and deliberate, you could consider 
escalating your response to include discipline, if not immediate termination from employment.  
Violating a government mandate to maintain social distancing is an unlawful act, and employees 
can be terminated for violating the law.  Even if the employee were to claim that social 
distancing guidelines are maintained at social gatherings, you may consider the employee’s 
decision to participate in such events as poor judgment and a lack of concern for the impact 
one’s behavior has on others.  Practically, there is no way to monitor what is happening at the 
events and how often they may be occurring, and that means the risk may be even greater than 
we think. 

Bottom line – the employee can choose to have a gathering, and you can choose not to employ 
that person anymore.  Check with our legal counsel before making this kind of decision to ensure 
there are not other relevant considerations that may impact your options.   

 

Red Kite founder Jennifer Bouman-Steagall is a management-side labor and employment law 
attorney with over 20 years’ experience representing Pacific Northwest employers. Jennifer’s 
unique “employment law with HR strings attached” approach promotes organizational 
development and responsible risk management by integrating legal compliance with positive 
workplace practices.  Jennifer works with business of all types and sizes, including a number of 
Veterinary Practices.  Jennifer is also a charismatic speaker and workplace trainer who works 
closely with organizations to improve team communication, leadership skill development and 
employee engagement.  Jennifer can be reached at jennifer@redkiterising.com or (503)704-
4991.  Call today for more information about how Jennifer can help your practice thrive. 

www.RedKiteRising.com 


